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27 June 2002

Ms. Diane Rhéaume

Secretary General

Canadian Radio‑television and

  Telecommunications Commission

Ottawa, Ontario

K1A 0N2

Dear Ms. Rhéaume:

Subject:
Application by Bell Mobility Inc., Microcell Telecommunications Inc., Rogers Wireless Inc. and TELUS Mobility pursuant to Part VII of the CRTC Telecommunications Rules of Procedure for interim orders against the Greater Toronto Airports Authority

 AUTONUM 
Please find attached an Application by Bell Mobility Inc., Microcell Telecommunications Inc., Rogers Wireless Inc. and TELUS Mobility (collectively, the Wireless Carriers or the Applicants) brought pursuant to Part VII of the CRTC Telecommunications Rules of Procedure for interim orders pursuant to sections 42, 43, 57 and 61 of the Telecommunications Act in order to prevent the imminent disconnection of the Applicants' transmission lines at Lester B Pearson International Airport.  In various communications, the Greater Toronto Airports Authority (the GTAA) has stated that it will disconnect the Applicants' transmission lines at the airport, beginning 30 June 2002.

 AUTONUM 
This Application has been provided to the GTAA.

 AUTONUM 
A machine‑readable file copy of this submission is being provided to the Commission and interested parties via Internet email.
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Barry Chapman
Dean Proctor

Vice‑President – Regulatory Matters
Vice‑President, Regulatory Affairs

Bell Mobility Inc.
Microcell Telecommunications Inc.
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Dawn Hunt
Robert C. Simmonds

Vice‑President,
Executive Vice-President, Regulatory

Government & Intercarrier Relations
TELUS Mobility

Rogers Wireless Inc.


Attachments

cc:
Louis Turpin, Tel:  416-776-3344, Fax:  416-776-3339, GTAA

1.
This application is submitted by Bell Mobility Inc., Microcell Telecommunications Inc., Rogers Wireless Inc. and TELUS Mobility (collectively, the Wireless Carriers or the Applicants).  The Applicants request that the Commission issue interim orders pursuant to sections 42, 43, 57 and 61 of the Telecommunications Act (the Act) prohibiting the Greater Toronto Airports Authority (GTAA) from carrying out the disconnection and/or removal of or otherwise impairing in any way the continued operation of the transmission lines (including the incidental facilities required for the operation of these lines) of the Applicants located within Lester B. Pearson International Airport in Toronto (the Airport), as further described below.  The Applicants request that this prohibition continue until confirmation by the Applicants and GTAA that the parties have reached agreement regarding the renewal or replacement of existing arrangements whereby the Applicants operate and maintain telecommunications equipment in the Airport for the purpose of providing wireless telecommunications services to tenants and users of the Airport or, alternatively, until confirmation that the parties are unable to reach agreement and that the Applicants and the GTAA have agreed upon terms and conditions for the disconnection of the Applicants' telecommunications facilities serving the Airport. 

2.
The GTAA has notified the Applicants verbally and in writing (see Attachment 1) and has issued a press release (see Attachment 2) in which it has confirmed its intention not to extend current leases under which the Wireless Carriers operate their equipment in the Airport, beyond their current terms.  For Bell Mobility Inc., Rogers Wireless Inc. and TELUS Mobility current leases end on 30 June 2002.  For Microcell Telecommunications Inc., the current lease term runs to 31 August 2003.  However, the GTAA has indicated its intention to terminate the Microcell lease one year early.  The GTAA has advised that it will disconnect or remove the Applicants' telecommunications equipment at the Airport.

3.
The Applicants are very concerned that the carrying out by the GTAA of its disconnection plans will result in public inconvenience and will jeopardize public safety at the Airport.  The Applicants note in this respect that they provide service at the Airport to a number of Government departments and agencies, including Citizenship and Immigration Canada, the Canada Customs and Revenue Agency, the Royal Canadian Mounted Police and Peel Regional Police.  These departments and agencies make extensive use of wireless telecommunications services at the Airport.  

 AUTONUM 
The Applicants also expect that if the GTAA carries out its threat of disconnection, the general public will experience a significant degradation and disruption of wireless service at the Airport.  The Applicants further expect that public access to 9‑1‑1 service from wireless terminals at the Airport may be disrupted. 

 AUTONUM 
Because of the location of the Airport and because of restrictions on the establishment of alternative cell sites within range of the Airport, the Applicants will not be able to reestablish their current level of service to the Airport in the event of disconnection of their Airport facilities.  The Applicants further note that cell site construction within a wide area adjacent to the Airport is subject to prior GTAA approval.

 AUTONUM 
As a result, unless the Commission issues the requested interim orders, the Applicants risk disconnection or removal of their transmission equipment by the GTAA, beginning 30 June 2002.  The Applicants require the urgent immediate intervention of the Commission to ensure that wireless telecommunications services to users at the Airport, including police, security, emergency medical services and other government agencies as well as service to Airport users, including access to 9‑1‑1 service, are not interrupted by the GTAA.

Background
 AUTONUM 
The Applicants provide telecommunications services to the public and are Canadian Carriers.  The Applicants hold licenses issued by the Minister of Industry (Canada), pursuant to the provisions of the Radiocommunication Act which authorize them to offer wireless telecommunications services throughout Canada, including the Airport.  The Applicants operate extensive wireless telecommunications networks throughout Canada, including within the Airport.  The Applicants are subject to the regulatory authority of the Canadian Radio‑television and Telecommunications Commission (the CRTC or the Commission) pursuant to the provisions of the Telecommunications Act.  The Applicants are also subject to the authority of the Minister of Industry (Canada) pursuant to the provisions of the Radiocommunication Act.  Neither the Commission nor the Minister of Industry (Canada) has granted authority over the operations or the services of the Applicants to the GTAA. 

 AUTONUM 
The Applicants' transmission lines within the Airport today consist of stations used to emit and receive wireless communications to and from users located within the Airport, the radio waves utilized to route such communications to and from users' wireless terminals as well as transmission cables used to transport traffic between such stations and the Applicants' switching centres located outside the Airport.  The Applicants note that they have already invested some $8 million at the Airport.  The Wireless Carriers operate and maintain their telecommunications facilities today pursuant to leases negotiated with the GTAA and/or its predecessor the Minister of Transport.  Most of these leases (with the exception of Microcell Telecommunications Inc.) terminated in March 2002 and have been extended on two occasions by the GTAA.  The current extensions terminate on 30 June for some of the Wireless Carriers (although for Microcell Telecommunications Inc. the GTAA has not extended the lease, but rather has chosen early termination for a lease that was to run until 2003).  The Wireless Carriers have been responsible for all costs regarding the establishment of their facilities in the Airport.  In addition, the Wireless Carriers paid rental charges to the GTAA
#
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 AUTONUM 
Under the terms of a lease negotiated with Her Majesty the Queen in Right of Canada represented by the Minister of Transport, the GTAA manages, operates and develops the Airport.  In conjunction with this lease, the assets, operations and undertakings of the Airport were transferred to the GTAA in December 1996.  The term of the lease is 60 years (with the possibility of a 20‑year extension).  None of the provisions of the lease specifically empower the GTAA to exercise regulatory authority over the Applicants or their networks or to impose engineering or technical standards on the Applicants.

 AUTONUM 
The GTAA has undertaken a substantial redevelopment project for the Airport.  This includes the construction over the next five years of new runways and taxiways, the replacement of two of the current terminal buildings and extensive modifications to a third, as well as the construction of new ancillary (fire fighting, maintenance, etc.) facilities.  The redevelopment also includes the establishment of new or improved electrical, climate control and sewage systems, as well as the modernization of the telecommunications infrastructure within the Airport.

 AUTONUM 
In January 2001, the GTAA issued a request for proposals (RFP) for a system referred to by the GTAA as the "Managed Wireless Services" system for the Airport.  The Applicants' understanding is that the GTAA's intention is to replace the existing transmission lines (and incidental facilities) operated by the Applicants in the Airport and to establish a new GTAA owned and controlled wireless telecommunications infrastructure within the Airport.  The Applicants were not issued the RFP and were not invited to submit proposals in response to it.  The Applicants were provided no information regarding the GTAA's plans until a meeting on 2 April 2001 at which they were advised of the GTAA's intention to establish its "Managed Wireless Services" system and to entrust its construction and management to a third party under the control of the GTAA and to utilize the Managed Wireless Services system as a source of revenue for the GTAA.

 AUTONUM 
In November 2001, the GTAA re‑issued the RFP for its Managed Wireless Services system.  Again, the Applicants were not issued the RFP and were not invited to submit proposals in response to it.  Subsequently, at a 12 January 2002 Wireless Carriers – GTAA meeting, the Wireless Carriers were provided with a copy of the re‑issued RFP (see Attachment 3).  To the Applicants' knowledge the re‑issued RFP was similar to the January 2001 RFP. 

 AUTONUM 
The wireless telecommunications infrastructure contemplated by the GTAA in the RFP would consist of a common network of transmission lines and wireless ancillary receiving and emitting equipment to be used by all wireless telecommunications service providers serving the Airport as well as by the GTAA itself.  This network would be operated by a third party selected by the GTAA as a result of its RFP process.  The third party would construct, maintain and operate the Managed Wireless Services system under the GTAA's direction.  Ownership of the Managed Wireless Services system would reside with the GTAA.  The Managed Wireless Services system would also be used to meet the GTAA's own internal wireless communications requirements and would be used as a revenue source for the GTAA.  The Applicants note that the GTAA operates an extensive network of wireless communications within the Airport – in effect a form of wireless local area network – which it uses to ensure local communications between its employees and to support its operations over an area of some 4,400 acres which comprises the territory of the Airport.  The Managed Wireless Services system is, in effect, a network of telecommunications lines (and emitting and receiving stations) serving the airport to which the Wireless Carriers would interconnect at designated network interface points.

 AUTONUM 
One of the concerns raised by the GTAA's Managed Wireless Services system, which the GTAA described as a "Neutral Host", was that the GTAA appeared to be proposing to make use, for its own purposes, of radio spectrum assigned to the Applicants without the authorization of either the Applicants or the Minister of Industry (Canada).

 AUTONUM 
In a letter dated 25 January 2002, the Wireless Carriers proposed a draft framework and timeline to facilitate joint discussions concerning enhanced wireless coverage throughout the GTAA's facilities (see Attachment 4).  This was followed, on 4 February 2002, by an initial presentation by the Wireless Carriers to the GTAA in relation to the GTAA RFP (see Attachment 5).  The Wireless Carriers' objective was to provide guidance to the GTAA regarding the proposed system.  The Applicants note that, as the potential principal users of the system, they also have a fundamental interest in its design and operation.  In addition, the Wireless Carriers are uniquely qualified to provide such guidance and advice given their collective experience and knowledge of wireless technology.  This initial presentation was followed by technical and operational discussions between the GTAA and the Applicants resulting in a 12 March 2002 Wireless Carriers letter to the GTAA outlining a specific proposal to meet the GTAA's needs (see Attachment 6).  This was followed by a further proposal presented by the Wireless Carriers to the GTAA on 14 March 2002 (see Attachment 7).  In March 2002, the parties reached agreement in principle regarding the technical requirements for wireless telecommunications facilities to be installed at the Airport as the GTAA redeveloped the Airport.  This was followed by a short‑term extension to existing Wireless Carrier leases being granted by the GTAA on 18 March 2002 (see Attachment 8).  Discussions continued regarding a variety of issues, including the payment of compensation by the Wireless Carriers to the GTAA. 

 AUTONUM 
On 9‑10 May 2002, the GTAA issued notification to the Wireless Carriers that the then current extension of their leases would come to an end on 31 May 2002 (see Attachment 9). 

 AUTONUM 
At the request of the Wireless Carriers, an emergency meeting was held on 16 May 2002 between the Chief Executive Officers of the Applicants and the Chief Executive Officer of the GTAA.  As a result, the GTAA granted a further 30‑day extension of the Wireless Carriers' leases (other than that of Microcell Telecommunications Inc.) until 30 June 2002.

 AUTONUM 
This meeting was followed by further discussions between the parties in the course of which the Wireless Carriers made a number of proposals to the GTAA.  No counter proposals were put forward by the GTAA.

 AUTONUM 
On 14 June 2002, the Wireless carriers submitted a further proposal in writing to the GTAA (see Attachment 10).  It was the Applicants' understanding that this proposal reflected terms verbally agreed upon by the GTAA.  This was followed by a conference call between the parties in the course of which, to the Wireless Carriers' surprise, one GTAA delegation member expressed dissatisfaction with the Wireless Carriers' proposal.

 AUTONUM 
On 17 June 2002, the GTAA issued a press release in which GTAA stated that negotiations had "broken off" and GTAA advised that beginning 1 July 2002, cellular coverage may be reduced (see Attachment 2).  Following release of GTAA's' press release, the Canadian Wireless Telecommunications Association (CWTA), on behalf of the Applicants, issued a press release expressing surprise with the GTAA's finding that negotiations had broken off and expressing hope that negotiations would resume (see Attachment 11).  On 18 June 2002 the CWTA, on behalf of the Applicants, wrote to the Minister of Transport advising him, in his capacity as landlord of the Airport, of the high probability of the disruption of public and private, including security‑related, wireless services at the Airport (see Attachment 12).  This was followed on 19 June 2002 by letters from the GTAA which, among other things, reiterated that Wireless Carriers' "licences are terminated commencing 30 June of this year" (see Attachment 13).

 AUTONUM 
On 25 June 2002, the Applicants submitted a further written proposal (see Attachment 14).  Later that day, GTAA representatives responded by voice mail to some of the Applicants indicating that the GTAA was now prepared to discuss shared ownership but only if the Applicants accepted even higher rental payments (i.e., $100,000 per year per carrier and an increase in capital obligations for the Wireless Carriers for areas only used by the GTAA itself).

 AUTONUM 
On 26 June 2002, the Applicants sought written confirmation of the GTAA's position (see Attachment 15).  In a voice mail response the GTAA's representative declined to provide a written response and confirmed the GTAA's intention to disconnect the Applicants' facilities beginning 30 June 2002, unless the Applicants agreed to the GTAA's terms.  A transcription of the GTAA's voice mail message received late on 26 June is enclosed as Attachment 16. 

 AUTONUM 
In discussions and in correspondence with the Applicants, the GTAA has described its contemplated Managed Wireless Systems as a "Neutral Host".  It is the Wireless Companies' understanding that in describing its contemplated system as such, GTAA intends to convey the impression that the system would be managed in a neutral manner for the benefit of the travelling public, Airport tenants, the Applicants and the GTAA itself.  In the Wireless Carriers' view, however, the funding and operational arrangements contemplated by the GTAA are far from neutral and are designed to wrest from the Applicants control over the operation of their respective telecommunications networks within the Airport as well as control over the services they provide to their customers. 

 AUTONUM 
Since the issuance by the GTAA of the RFP, as noted above, a number of meetings and discussions have taken place between the Applicants collectively and the GTAA.  From the outset, the GTAA has consistently reiterated that one of its primary objectives is to ensure GTAA control over all wireless telecommunications infrastructure within the Airport and that it favours the creation of a single wireless telecommunications infrastructure to be used by all wireless service providers and users (including the GTAA).  The GTAA has also stated that it considers the establishment and operation of Wireless Carriers' facilities within the Airport as a revenue opportunity for GTAA.  The Applicants note that the GTAA's strategy of requiring the Wireless Carriers to use its Managed Wireless Services system should result in considerable cost savings for the GTAA when establishing its own wireless Airport network for the use of its employees. 

 AUTONUM 
It has become evident that substantial, but not insurmountable, differences separate the Applicants and the GTAA regarding the manner in which the current wireless infrastructure at the Airport should be replaced as existing Airport buildings, airstrips and other facilities are demolished and replaced. 

 AUTONUM 
The Wireless Carriers currently operate their own respective telecommunications facilities in the Airport.  The Applicants recognize that the current redevelopment plans for the Airport provide an opportunity to modernize wireless transmission facilities in the Airport to provide better service to Airport users.  The Applicants acknowledge that current wireless telecommunications facilities require expansion to meet rising demand for service.  Indeed, new facilities are required for the new terminal, currently under construction.  The Applicants also recognize that wireless service over the 4,400 acre Airport territory is uneven and that some locations within the Airport are inadequately served today.  The Applicants, collectively or individually, have been reluctant to replace existing facilities based on GTAA's stated plans to demolish existing Airport buildings and facilities as part of its redevelopment plans.  The Applicants also note that GTAA has refused them access to Airport premises to upgrade their existing facilities, to the detriment of Airport users.  The Applicants further note that they were not involved in the development of the GTAA's redevelopment plans and were not included in the GTAA's development of its RFP, even though as Canadian carriers licensed to provide wireless telecommunications services at the Airport, the Applicants have a considerable stake in the provision of quality and cost effective wireless telecommunications services at the Airport and would have to grant approval for any use of their licensed radio spectrum. 

 AUTONUM 
As an alternative to the GTAA's Managed Wireless Services proposal, the Wireless Carriers have put forward proposals for the establishment of a wireless telecommunications infrastructure based on shared ownership between the GTAA and the Applicants and on the sharing of costs between these parties.  The Wireless Carriers' proposals have been designed to address the Wireless Carriers' concerns with the costs GTAA is seeking to impose as well as to offer a more responsive and cost effective wireless infrastructure solution at the Airport.  To date, the GTAA has rejected outright the Applicants' proposals and has maintained instead, as the attached correspondence shows, that GTAA must own and control all wireless telecommunications infrastructure within the Airport and that it considers the Applicants' presence in the Airport as an opportunity to extract from them monopoly rents for the privilege of serving Airport tenants and users.  While the Applicants are concerned that the GTAA is using its role as a gatekeeper to the detriment of the tenants of the Airport, the travelling public as well as the Wireless Carriers, the Applicants believe that further discussions could lead to a mutually acceptable solution.

 AUTONUM 
As noted earlier, current lease extensions between the GTAA and the Applicants begin to expire on 30 June 2002.

 AUTONUM 
Under the terms of the leases, disconnection of the Applicants' equipment in the Airport can begin on 30 June 2002.  GTAA representatives have stated to the Applicants that it is their intention to disconnect Wireless Carrier equipment as of that date.  Significantly, however, the Applicants have been advised that GTAA does not intend to disconnect equipment used by the Applicants to provide service to the GTAA itself.
 

 AUTONUM 
The carrying out by GTAA of its disconnection plans will result in public inconvenience and may jeopardize public safety at the Airport.  The Applicants reiterate in this respect that they provide service at the Airport to a number of Government departments and agencies.  These departments and agencies make extensive use of wireless telecommunications services at the Airport. 

 AUTONUM 
The Applicants also expect that if the GTAA carries out its threat of disconnection, the general public will experience a significant degradation and disruption of wireless service at the Airport.  The Applicants further expect that public access to 9‑1‑1 from wireless terminals at the Airport may be disrupted. 

 AUTONUM 
Because of the location of the Airport and because of restrictions on the establishment of alternative cell sites within range of the Airport, the Applicants will not be able to reestablish the current level of service to the Airport in the event of disconnection of their Airport facilities.  The Applicants further note that cell site construction within a wide area adjacent to the Airport is subject to prior GTAA approval.

 AUTONUM 
As a result, unless the Commission issues the requested interim orders, the Applicants  risk disconnection or removal of their transmission equipment by the GTAA, beginning 30 June 2002.  The Applicants require the urgent immediate intervention of the Commission to ensure that wireless telecommunications services to users at the Airport, including police, security, emergency medical services and other government agencies are not interrupted by the GTAA.

The Telecommunications Act
 AUTONUM 
The Commission has statutory authority to regulate Canadian carriers and to deal with disputes regarding the continued operation of Canadian carriers' transmission lines in public places.

 AUTONUM 
Section 42 of the Act sets out the authority of the Commission to issue a broad variety or orders in the exercise of its powers:

"(1) Subject to any contrary provision in any Act other than this Act or any Special Act, the Commission may, by order, in the exercise of its powers under this Act or any Special Act, require or permit any telecommunications facilities to be provided, constructed, installed, altered, moved, operated, used, repaired or maintained or any property to be acquired or any system or method to be adopted, by any person interested in or affected by the order, and at or within such time, subject to such conditions as to compensation or otherwise and under such supervision as the Commission judges to be just and expedient.

(2) The Commission may specify by whom and in what proportion and at or within what time the cost of doing anything required or permitted to be done under subsection (1) shall be paid."

 AUTONUM 
Section 57, further provides the Commission broad powers to issue orders "respecting any matter or thing within the jurisdiction of the Commission under this Act or any special Act".

 AUTONUM 
In section 43(2) of the Act, Parliament has specified that Canadian Carriers have a right to maintain and operate their existing transmission lines in any public place and to remain there for as long as necessary, subject to the proviso that in doing so, they may not unduly interfere with the public use and enjoyment of such public place:

"(2) Subject to subsections (3) and (4) and section 44, a Canadian carrier or distribution undertaking may enter on and break up any highway or other public place for the purpose of constructing, maintaining or operating its transmission lines and may remain there for as long as necessary for that purpose, but shall not duly interfere with the public use and enjoyment of the highway or other public place."

 AUTONUM 
Sections 43(3) and (4) provide Canadian carriers with a qualified right to construct their facilities on, over, under or along public places: 

"(3) No Canadian carrier or distribution undertaking shall construct a transmission line on, over, under or along a highway or other public place without the consent of the municipality or other public authority having jurisdiction over the highway or other public place.

(4) Where a Canadian carrier or distribution undertaking cannot, on terms acceptable to it, obtain the consent of the municipality or other public authority to construct a transmission line, the carrier or distribution undertaking may apply to the Commission for permission to construct it and the Commission may, having due regard to the use and enjoyment of the highway or other public place by others, grant the permission subject to any conditions that the Commission determines."

 AUTONUM 
Section 61 allows the Commission to issue interim orders.  Section 61 of the Act provides that:

"(1) The Commission may, in any decision provide that the whole or any portion of the decision shall come into force on, or remain in force until, a specified day, the occurrence of a specified event, the fulfilment of a specified condition, or the performance to the satisfaction of the Commission, or of a person named by it, of a requirement imposed on any interested person.

(2) The Commission may make an interim decision and may make its final decision effective from the day on which the interim decision came into effect."

 AUTONUM 
The Applicants seek an immediate interim order from the Commission pursuant to sections 61 as well as 43(2), 42 and, 57 of the Act granting the Applicants permission to continue to maintain and operate their transmission lines in the Airport under existing terms and conditions and, further, enjoining the GTAA from taking any steps whatsoever to remove, disconnect or otherwise interfere with or impair in any way the operation of the telecommunications facilities of the Applicants in the Airport pending agreement between the Applicants and the GTAA on conditions regarding the removal and replacement of the Applicants' existing transmission lines and on the construction, maintenance and operation of new wireless transmission facilities to be used by the Applicants on or off the Airport. 

 AUTONUM 
The Applicants further request that the Commission, acting further to its powers under sections 42 57 and 61 of the Act, order the GTAA to immediately resume negotiations in good faith towards a mutually acceptable arrangement between the Applicants and the GTAA on conditions regarding the removal and replacement of the Applicants' existing transmission lines and on the construction, maintenance and operation of new wireless telecommunications facilities to be used by the Applicants as the GTAA carries out its redevelopment plans at the Airport.

 AUTONUM 
Final or additional relief, if any, will be sought in the future, depending on the outcome of negotiations.

 AUTONUM 
The facilities currently operated by the Applicants and which the GTAA has threatened to remove and/or disconnect are the transmission lines (and ancillary facilities) used by the Applicants to transport communications between end‑users at the Airport and their respective telecommunications networks.  The facilities consist of cables (fibre optic or copper) which enter the Airport at designated points and which ultimately end at emitting and receiving stations located throughout the airport.  At the emitting and receiving stations, signals are converted from electrical signals (copper cables) or pulses of light (fibre optic cables) into radio signals for transmission to the end‑users' wireless terminals, or vice versa for completion of the circuit.  These facilities form an integral whole and are transmission lines within the meaning of section 43 of the Act.  The facilities in question are existing facilities which are currently in place in the Airport and which the Applicants have typically been operating for several years. 

 AUTONUM 
The Applicants' transmission lines are located within the Airport and, indeed, throughout Airport buildings and land.  The Applicants submit that for the purposes of section 43 of the Act, these transmission lines are located in a "public place".  The Applicants acknowledge that some of the transmission lines may be installed in areas of the Airport that are not accessible to the public at large.  However, the Applicants note that the Commission has held that the term "public place" in section 43 must be interpreted broadly, consistent with the objectives of that section and the Act.  In Decision 99‑13, the Commission addressed the definition of "public place" in relation to subsection 43(5) and reached the following conclusion:

"The Commission considers that the phrase "other public place", in light of the purpose and the context of subsection 43(5) and the Act as a whole cannot be limited to land that is necessarily open to the general public.  The meaning of "public place" will depend on the specific purpose and legislative context in which it is used.  Private ownership is not necessarily incompatible with the conclusion that a place is public.  For instance, courts have held that a privately owned property can be a public place if the public or a portion of the public can generally have access to it.  For example, the Broadcasting Act excludes from the definition of "broadcasting" a transmission of programs that is made solely for performance or display in a "public place".  In that context, sports arenas have generally been considered public places even if privately owned and even though payment may be required for entry.  In the case of the Act, there is no clearly applicable precedent."

 AUTONUM 
The Applicants submit that the above referenced Commission findings in Decision 99‑13 regarding the meaning of "public place" are equally applicable in the present case.  There is no doubt whatsoever that the Airport is a public place
.  In 2000, approximately 28.9 million air passengers used the Airport.  Annual passenger use is forecast to rise to 39 million by 2010.

 AUTONUM 
The Applicants further submit that the transmission lines in question were constructed with the consent of the predecessor in title of the GTAA and, later of the GTAA itself, and that the Wireless Carriers, pursuant to section 43(2) of the Act may remain there for as long as necessary for the purpose of maintaining and operating their respective telecommunications networks.

Alternative Interim Relief
 AUTONUM 
In the event the Commission were to decline to issue the interim orders requested above, the Applicants request that the Commission issue orders to the GTAA:  1) pursuant to sections 24 and 25 of the Act, that the GTAA submit tariffs for the Commission's approval for the Wireless carriers' use of the GTAA's Managed Wireless Services system and, 2) pursuant to sections 40 and 29 of the Act, that the GTAA develop with the Applicants interconnection arrangements between the GTAA's Managed Wireless Services system and the Applicants' respective networks and that the GTAA submit for the Commission's approval proposed interconnection agreements between GTAA's Managed Wireless Services system and the Wireless Carriers' networks. 

 AUTONUM 
The Applicants further seek immediate interim orders from the Commission, pursuant to sections 61 and 57 of the Act enjoining the GTAA from taking any steps whatsoever to remove, disconnect or otherwise interfere with or impair in any way the operation of the telecommunications facilities of the Applicants in the Airport pending approval of GTAA interconnection agreements and tariffs and pending agreement between the Applicants and the GTAA on terms and conditions regarding the disconnection, if required, of the Applicants' existing telecommunications facilities at the Airport and migration to the GTAA's Managed Wireless Services system or another system on or off the Airport.

 AUTONUM 
The Applicants have provided, as Attachment 3, a copy of the GTAA's RFP for its Managed Wireless Services system.  Under the terms of the GTAA's RFP, the GTAA or its agent, would establish an extensive network over the 4,400 acres area of the Airport which the GTAA would utilize to meet its own internal wireless telecommunications requirements but which the GTAA would also require all of the Wireless Carriers to utilize if they are to serve the Airport. 

 AUTONUM 
The Managed Wireless Services system would operate as a monopoly in the Airport.  Under the terms of the GTAA's RFP, the Wireless Carriers would not be permitted to establish their own facilities in the territory of the Airport.  It has been the consistent position of the GTAA in discussions and meetings with the Applicants that it would not permit anyone other than the Managed Wireless Services system operator to establish, operate or maintain wireless telecommunications facilities within the Airport
.  The Managed Wireless Services network would consist of an extensive array of telecommunications transmission facilities and would be used for the origination or termination of telecommunications traffic within the Airport for the GTAA's customers, namely, the Applicants. 

 AUTONUM 
Sections 24 and 25(1) of the Act provide as follows:

"24. The offering and provision of any telecommunications service by a Canadian carrier are subject to any conditions imposed by the Commission or included in a tariff approved by the Commission.

25(1). No Canadian carrier shall provide a telecommunications service except in accordance with a tariff filed with and approved by the Commission that specifies the rate or the maximum or minimum rate, or both, to be charged for the service." 

 AUTONUM 
Section 2 of the Act defines a "telecommunications service" as follows:

"telecommunications service" means a service provided by means of telecommunications facilities and includes the provision in whole or in part of telecommunications facilities and any related equipment, whether by sale, lease or otherwise."

 AUTONUM 
A "telecommunications facility" is defined in that section as follows:

"telecommunications facility" means any wire, cable, radio, optical or other electromagnetic system, or any similar technical system, for the transmission of intelligence between network termination points, but does not include exempt transmission apparatus."

 AUTONUM 
The Applicants submit that by creating its Managed Wireless Services system and by offering (on a non‑optional basis) to other carriers that such carriers' traffic be transported over that network to terminate and originate wireless telecommunications traffic in the Airport, the GTAA will be providing a telecommunications service over telecommunications facilities and will be acting as a Canadian Carrier within the meaning of the Telecommunications Act.  Consequently, the GTAA must submit, for the Commission's prior approval, tariffs for the use of the Managed Wireless Services network.

 AUTONUM 
The GTAA must also permit Canadian carriers to originate and terminate calls on their own facilities as an alternative to the Managed Wireless Services system.

 AUTONUM 
The Companies further submit that in order to terminate traffic in, or to receive traffic from the Airport, the Wireless Carriers will require the establishment of interconnection arrangements with the GTAA. 

 AUTONUM 
Pursuant to section 40 of the Act, the Commission may order a Canadian carrier to connect its facilities with those of another Canadian carrier.  While section 40 also empowers the Commission to specify the terms and conditions under which such connection shall occur, the Applicants are not requesting that the Commission do so at this time.  Instead, the Wireless Carriers are requesting that the Commission order the GTAA to establish, in conjunction with the Applicants, arrangements for the interconnection of the Applicants' networks with that of the GTAA coincident with the development of the GTAA's tariffs for the use of its Managed Wireless Services network

 AUTONUM 
Section 29 states as follows:

"No Canadian carrier shall, without the prior approval of the Commission, give effect to any agreement or arrangement, whether oral or written, with another telecommunications common carrier respecting:

(a)
the interchange of telecommunications by means of their telecommunications facilities;

(b)
the management or operation of either or both of their facilities or any other facilities with which either or both are connected; or

(c)
the apportionment of rates or revenues between the carriers." 

 AUTONUM 
The GTAA and the individual Wireless Carriers who will utilize the GTAA's Managed Wireless Services system must establish arrangements for the interconnection of their respective networks.  The arrangements must be set out in interconnection agreements which are subject to the Commission's prior approval pursuant to section 29 of the Act.  The Wireless Carriers seek a directive from the Commission to the GTAA prohibiting the GTAA from offering (directly or indirectly) telecommunications services over its Managed Wireless Services network until the development by the GTAA, in conjunction with the Wireless carriers of interconnection arrangements satisfactory to the Wireless Carriers. 

 AUTONUM 
Final or additional relief, if any, will be sought in the future, pending the outcome of negotiations.

Test for Interim Relief

 AUTONUM 
As stated in the Commission's Practice Note of 28 February 1997, in considering applications for interim relief, the Commission uses the test established by the Supreme Court of Canada in Manitoba (Attorney General) v. Metropolitan Stores Ltd.
, as supplemented by RJR MacDonald Inc. v. Canada (Attorney General),
.  The criteria to be satisfied are as follows: 

(a) whether the applicant has established that there is a serious question to be tried;

1.0 whether the applicant will suffer irreparable harm if the interim relief is not granted, that is, harm not susceptible to being compensated in damages; and 

1.0 whether the balance of convenience favours the granting of the interim relief.  

 AUTONUM 
In cases where the public interest is involved, that interest is also to be taken into account in assessing the balance of convenience.

a)
Serious Question to be Tried

 AUTONUM 
In regard to the first branch of the test for interim relief, in RJR-MacDonald, supra, the Supreme Court of Canada described (at pp. 402, 403 (D.L.R.)) the requirement for a serious question to be tried as follows:

What then are the indicators of "a serious question to be tried"?  There are no specific requirements which must be met in order to satisfy this test.  The threshold is a low one.  The judge on the application must make a preliminary assessment of the merits of the case ...

Once satisfied that the application is neither vexatious nor frivolous, the motions judge should proceed to consider the second and third tests, even if of the opinion that the plaintiff is unlikely to succeed at trial.  A prolonged examination of the merits is generally neither necessary nor desirable

 AUTONUM 
It is submitted that there is clearly a serious question at issue in the case of the continued provision of wireless telecommunications services to the Airport and, more particularly, to the travelling public and the government departments which make use of wireless services at the Airport.  Section 43(2) of the Telecommunications Act grants the Wireless Carriers the clear right to operate and maintain their telecommunications transmission lines in the Airport "as long as necessary".  

b)
Irreparable Harm

 AUTONUM 
If the Wireless Carriers are not granted an immediate order, wireless telecommunications services users at the Airport will suffer irreparable harm not susceptible to being compensated for in damages.

 AUTONUM 
In RJR-MacDonald, supra, the Supreme Court of Canada described (at p. 405 (D.L.R.)) irreparable harm as follows:

"Irreparable" refers to the nature of the harm suffered rather than its magnitude.  It is harm which either cannot be quantified in monetary terms or which cannot be cured, usually because one party cannot collect damages from the other.

 AUTONUM 
The GTAA's decision to deny the many thousands of Airport users access to wireless telephone service at the Airport constitutes not only an entirely avoidable and unwarranted inconvenience to the travelling public but also a threat to public safety.

c)
Balance of Convenience

 AUTONUM 
In assessing the balance of convenience, the relevant considerations are which of the parties will suffer the greater harm from the granting or refusal of interim relief and whether the public interest weighs in favour of interim relief.

 AUTONUM 
The Applicants submit that in assessing the balance of convenience, the Commission must consider the impact on the public of the GTAA's implementation of its announced disconnection of the Wireless Carriers' equipment at the Airport.  As noted earlier, disconnection of the Wireless Carriers' equipment at the Airport will result not only in inconvenience for the travelling public but could also be a threat to public safety.  There are no technical, operational or safety reasons why the GTAA needs to disconnect the Applicants' transmission lines at the Airport. The only reason for the GTAA's decision is the GTAA's desire to exert economic pressure on the Applicants to agree to terms the GTAA has consistently attempted to dictate to the Wireless Carriers.  Furthermore, the GTAA's decision to disconnect facilities over the Canada day weekend appears to be designed to maximize inconvenience.

 AUTONUM 
The Wireless Carriers submit that they have clearly met the test established by the Commission for the immediate interim relief they are seeking in this Application.

*** End of Document ***







�	In addition to the correspondence and announcements provided in Attachments 1 and 2, GTAA representatives have verbally stated that it is the GTAA's intention to disconnect and remove the Wireless Carriers' equipment.  One Wireless carrier, Rogers Wireless Inc., received the following voice mail message at 10:00 a.m., 26 June 2002:


"Dan Agatt here, I'm from the Greater Toronto Airports Authority electronics systems.  I have been instructed by my General Manager Tomas Tish to give you a call to arrange to terminate and shut down the sites that here on the airport property.  There are some logistics involved, we have to have our electricians and so on involved.  But anyway, if you could give me a call, I would appreciate it.  I'm at 647�885�6499."


�	Provided in confidence to the Commission and the GTAA.


�	The equipment to be disconnected supports commercial wireless services commonly known as cellular, PCS and ESMR.  In addition to this equipment, some carriers also have equipment at the Airport that supports analogue two-way dispatch services.  These dispatch services, which are provided by some of the Applicants, are used by the GTAA itself (among others).  Interestingly, while GTAA is prepared to disconnect analogue services provided to other users at the Airport, it does not intend to disconnect/disrupt those analogue services it uses for its own purposes.


�	Airports have been held to be public places, see Committee for the Commonwealth of Canada v. Canada [1991] 1 S.C.R. 139, 158, 159.  In R. v. Singh [1994] O.J. No. 2452 (Prov. Div.) the Court held that the apron area, an area not accessible by the public, at Pearson airport was a "public area"; Voyer v. Canada [1986] F.C.J. No. 678, at p.4/7, St�Foy airport found to be a "public place".


�	Greater Toronto Airports Authority 2001 Annual Report, GTAA, page 17. 


�	With the possible exception of those facilities which only licensed radio spectrum users may own and operate.


�	"Exempt transmission apparatus" is defined in section 2 as "any apparatus whose functions are limited to one or more of the following:


the switching of telecommunications,


the input, capture, storage, organization, modification, retrieval, output or other processing of intelligence, or


the control of the speed, code, protocol, content, format, routing or similar aspects of the transmission of intelligence".


�	[1987] 1 S.C.R. 110


�	[1994] 1 S.C.R. 311, 111 D.L.R. (4th) 385.
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