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June 19, 2008
Peter Hill
Director, Spectrum Management Operations
Industry Canada

300 Slater Street

Ottawa, Ontario  K1A 0C8
Dear Mr. Hill:

RE:
DGRB-001-08 - Consultation on the Renewal of 24 and 38 GHz Spectrum Licences and Spectrum Licence Fees for 24, 28 and 38 GHz Bands
The Canadian Wireless Telecommunications Association (“CWTA”) is pleased to respond to the above noted consultation.

CWTA is the authority on wireless issues, developments and trends in Canada. It represents cellular, PCS, messaging, mobile radio, fixed wireless and mobile satellite carriers as well as companies that develop and produce products and services for the industry.
The Department has indicated that it intends to consult separately on the general application of renewals as they apply to all long-term spectrum licences. CWTA looks forward to that consultation as there are a number of significant policy issues that remain unanswered that could have a significant impact on spectrum licensees. 

CWTA applauds the Department for recognizing the benefit derived by licensees from regulatory certainty in the planning of networks and development of business cases. CWTA fully supports the principle that spectrum licences issued via an auction come with a high expectation of renewal.
CWTA generally concurs with the Department’s assessment of the market and the availability of equipment in these bands. CWTA would therefore support the Department’s recommendation to waive the implementation of spectrum usage as a factor in determining whether to renew current 24 and 38 GHz licences. 
Licence Conditions

CWTA offers the following comments on the proposed Conditions of Licence that would apply to the renewed 24 and 38 GHz licences. It is important that Conditions are applied consistently between spectrum bands and service types. 

CWTA notes the Department’s discussion of the international trend to longer licence terms. These longer terms help bolster operator and investor confidence and are intended to encourage investment. This confidence can result in increased use of and build out of the spectrum and promote innovation. In light of this, CWTA recommends the Department consider applying a term longer than the proposed 10 years.
While the language for the condition related to Lawful Interception is similar to the condition for other licences, it does not include the clarification that the Solicitor General’s Enforcement Standards for Lawful Interception of Telecommunications only apply to circuit-switched voice telephony systems. 

CWTA is fully aware that a legislative package is being developed to provide law enforcement and national security agencies access to Canadian communications networks. The Association has been actively engaged in discussions with the government on this issue. There are three issues that are of the utmost importance to the industry:

· that lawful access requirements are based on industry-standard capabilities,

· that an adequate transition period be provided to service providers, and

· that service providers receive financial compensation for the costs incurred supporting law enforcement activities. 
The Department has proposed to maintain the requirement for licensees to fund Research and Development activities. This condition truly is an artefact from the command and control approach to licensing and spectrum management. CWTA has not been able to identify any other jurisdiction that applies a comparable condition on spectrum licensees. CWTA recommends the Department discontinue this condition.

Licence Fees

The proposed spectrum licence fees for the bands 24 and 38 GHz is predicated on a policy conclusion that a fee is warranted. CWTA submits that the question of whether or not renewal fees should apply to spectrum licences acquired through an auction is precisely the type of question that should rightfully be posed in the broad consultation on licence renewals discussed previously. Fees for licences that may be acquired through a subsequent first-come, first-served process is a second issue.

As noted in the Consultation, “In the United States, licence fees are restricted to levels sufficient for cost recovery.” CWTA submits that this is the same approach the Department should apply in this instance. 

In previous licensing proposals the Department has relied on the Treasury Board’s Cost-Recovery and Charging Policy as the supporting rationale for settings fees that not only seek to cover the costs of administering the spectrum, but also resource rents. This policy document is no longer in force and has been superseded by the User Fees Act. The User Fees Act is silent on the issue of resource rents. In the absence of a formal government policy, the Department should at least consider a move to a cost-recovery based fee structure. CWTA notes that the Consultation indicates that a cost recovery based fee would be approximately 1/10 of the fee proposed by the Department. 
At a minimum, this issue should be fully explored as part of the fulsome consultation on licence renewals.

The Department has proposed to apply the same fee to licences in the LCMS spectrum in the 28 GHz range. So long as the service and technical rules for the bands are substantially the same, CWTA would support the application of the same fee across all three bands. CWTA also supports the Department’s proposal to offer negotiated in-service dates for licence applications.

Unassigned Spectrum
CWTA agrees with the Department’s assessment of the level of demand for this spectrum and believes there will not be significant contention for unassigned licences at 24, 38, or 28 GHz. CWTA therefore supports the Department’s proposal to make this spectrum available for licensing on a first-come, first-served basis. 
Conclusion
CWTA appreciates the opportunity to provide these comments. CWTA also encourages the Department to commence the broader consultation on the general application of renewals as they apply to all long-term spectrum licences.
Sincerely,

Filed electronically
J. David Farnes

Vice President,

Industry and Regulatory Affairs
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